Defamation Law or Political Action?: Defamation and Civil Society in Australia and England

Wednesday 26 June 2024, 1 -6.30pm
Ante Room, Somerset House East Wing, Dickson Poon School of Law
The Strand, London
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While England and Australia share a common law heritage, particularly in private law, a striking difference between the legal histories of two countries lies in the use of defamation law in the political context. While ‘political’ defamation actions can be found in the books throughout the nineteenth and twentieth century in England, defamation actions became an established fact of political life in Australia (a flavour of which is provided in the press comment from the Sydney Sun). While it is commonly thought in Australia that the use of political defamation is of relatively recent origin, it has a long history, and in this respect 21st century practice represents modern manifestations of a continuum rather than a substantive change from the past.
This workshop is the beginning of the process of unpacking this difference between legal systems of common origin and culture. Questions include what we mean when we talk about political defamation, to what extent is Australian legal history littered with actions about political defamation, and to what extent is this a substantively different phenomenon to that taking place contemporaneously in England? If the perception is grounded in reality, to what extent can it be explained? More broadly, to what extent has the greater prevalence of political defamation in legal culture, in public imagination even if not reality, had on the law of defamation? Has the direction of influence been one way, or have political defamation actions shaped both the legal and political landscapes of law and politics? Can we understand completely political culture without the law of defamation, or is political defamation, at least in part, constitutive of our understanding of the boundaries of free speech and reputation?
The workshop will be in two parts. The first part, which will take place between 1.00pm-4.00pm, is primarily for academic lawyers. It will take the form of a roundtable, at which the convenors of the workshop, Professor David Rolph (Sydney Law School) and Professor Mark Lunney (King’s College London) will present background papers. There will also be a number of other papers on the history and current practice relating to political defamation actions. This part of the workshop is an opportunity for participants to engage with the tentative thesis put forward by the convenors from a wide variety of perspectives including historical, comparative, theoretical and doctrinal. 
The second part of the workshop, between 4.30pm-6.30pm, will focus more on political defamation in practice. In this session, there will be a number of presentations exploring what political defamation in modern Australian and English law looks like, and how the reality fits with the underlying justifications for the tort of defamation. How should modern defamation law define political defamation? How, if at all, should it be regulated differently from defamation in other contexts? And is the answer a path-dependent one, inextricably linked to the history of political defamation in each jurisdiction?
There will be no requirement for any (formal or informal) papers and no requirement for anything to  be submitted in advance of the workshop. Rather, we would like participants to engage with the themes and questions we have identified above, in an attempt to provide a richer, more contextual background for understanding political defamation in jurisdictions that share a common legal heritage but a quite different history of civil society. In exploring these issues we hope to shed light on the place of political defamation in the modern law of defamation.
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